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AND ITS EFFECT IN THE FINANCIAL TRANSACTIONS AND
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requirements of obtaining the degree of professor assistant in
Comparative Jurisprudence.
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Dr. Dawood Saleh Abdullah
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Sunni Wakef (Religious Endowment) General Secretariat
Faculty of the Greatest Imam
Department of Call

Summary of the Research

This research is an attempt to consolidating the jurisprudence
of permission in the Islamic Religion, and it is not restricted in the
cases of necessity, but rather it is sufficient for the license to have
hardship that leads to distress and embarrassment.

In the introduction, I mentioned the importance of the topic
of need and its effect in the shariaa provisions in general, and the
financial transactions in particular.
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Then | started with an introduction in which | mentioned the
meaning of the need in the Islamic Religion, and that it is a king of
hardship, and that it necessitates a slight facilitation, whether they
were general or private. | identified the hardship, then the necessity
and showed the difference between it and the need in itself. Then I
explained that the need has several names: it is called the needy
suitable, and the beneficiary suitable, and necessity approval. It is
also called by necessity.

After that | numerated several types, some of which are
general, and some of which are special. Then | mentioned the
conditions of considering the need, and explained the need standard
in itself.

Then the first demand came under the title: "The Legal
Rooting of the Need Effect in the Shariaa Provisions in General, and
the financial transactions in particular." Thus | started mentioning
what indicates and supports that from the Holly Quran, as related to
verses showing facilitations and relieving the nation, as well as
some provisions that came as an application to this meaning, such as
the will and leasing. Then | mentioned what the prophetic Sunna
provided of exception to some Shariaa provisions for taking care of
the need. Thus | mentioned the permission of the prophet (May
God's blessing and peace be upon him) to wear silk and gold for
illness, and the tradition of sitting in the roads, as well as the cases
in which it is permitted to tell lies for necessity, and the permission
to stop savings for the need, then exempting the use of the
circumstances for the need. Then | explained that the origin of
permitting the peace is the need, and so are the sharecropping,
communication, transfer, and loan. After that | indicated that the
rooting of this matter by the deeds of the companions (may God be
pleased with them). So, | mentioned the fact that Omar Bin Al-
Khattab prevented the senior companions (may God be pleased with
them) to depart the city, but after obtaining his permission, Abou
Baker's compilation of the Holly Quran, and including the
manufacturers.
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Then | mentioned the jurist and jurisprudential rules that
indicate that the need is a matter that necessitates exemption of the
Shariaa provision, such as the need is to be considered as the
general or special necessity status, and all that have been prohibited
for others shall be permitted due to the need, and all that is
prohibited for itself is to be permitted for the necessity..

After that | mentioned the sayings of the predecessors and
ancestors that indicate that the need is a matter that necessitates
facilitation and mitigation, as a result of which the Shariaa
provisions are exempted. Then | illustrated their fatwas that indicate
the practical application of the need effect in the practical
provisions.

Then the second demand came under the title: "The Applied
Problems of the Need Effect in the Financial Transactions at
Hanafies", a book to choose a form, in which I mentioned applied
problems, and sufficed to mention fifteen problems that permitted
the exemption for the need from the general rules and analogy.

After that | ended the research with the most important results

that | reached to. They are :

1- The need shares the necessity in the fact that each of them
implies a hardship that leads to embarrassment, but the
hardship in the need is lower than the hardship of the
necessity, for it occurs as a result of losing a hardship that
doesn't entail the ordinary corruption expected in the public
necessary interests, but the resulting corruption from losing
some needs may reach the level of the expected corruption in
the special necessary interests.

2- The need has effect in the Shariaa provisions in general, and
the financial transactions in particular.

3- The need permits what is forbidden on others, while
necessity permits the forbidden itself.

4- The need based proved provisions are not contradicted in the
text, but they contradict the rules and analogy and they are
permanently proved, from which the needy persons and
others get use of, while the exceptional provision that is
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stipulated by necessity is a temporary permission that is
removed by the removal of the necessity and it is limited to
the forced person.

Assuring the Quranic texts on facilitation and mitigation, and
lifting embarrassment, and legislating some provisions
according to the need to them, even if analogy refuses, such
as will and protection.

The prophetic Sunna permitted forbidden provisions that
forbid means due to the need of the people to them, such as
gold, silk for illness, sitting in the roads if inevitable, telling
lies, which is permitted for the need, stopping savings from
the sacred place for the need and sing the circumstances for
the need, after prohibition was stipulated for using them, and
permitting chatting in the evening after the evening prayer
due to the need, such as receiving a guest, and permitting
peace due to the need, given the fact that it is a contract that
IS returned to an executed person when concluding the
contract, as well as permitting sharecropping and
communication due to the need, given the fact that it is a
protection with an annihilated or unknown fruit. So is the
transfer was permitted due to the need, given the fact that it is
selling a debt with a debt, and the loan was exempted from
the rule of usury in forbidding the surplus and term due to the
need.

The companions (May God be contended with them)
exempted lots of the Shariaa provisions due to the need, such
as Omar Bin Al-Khattab's prevention to senior companions
from departing the city but after his permission due to the
fact that he needs to consult with them. Abou Baker Al-
Seddeeq (May God be contended with him) compiled the
Holy Quran due to the need that necessitated this, and
including the industrialist for the need.

The Shariaa rules decided that the need is to be considered in
the status of necessity whether it was general or special, as it
affects in changing the provisions.
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9- All that is forbidden for others shall be permitted for the

need, and all that is forbidden for itself is to be permitted for
the necessity. So, what is permitted as fulfilling
instrumentalism, it is permitted for the outweighing interest,
such as forbidding gold on men is forbidden for fulfilling the
instrumentation of simulating women , whose doer is cursed,
and of which only what is needed is permitted.

The need of the people to an origin in the legislation of
contracts. So it is legislated in an aspect in which the need
increases and to be in conformity with the Shariaa principles.
The origin is that it is not forbidden on the people from the
transactions that they need, unless it is indicated in the Holly
Book and in the Sunna that it is forbidden.

Preferring permission if the need necessitated.

The need is sufficient to bring facilitation and mitigation, so
it is not stipulated that the hardship reached to the limit of
necessity, but rather it is sufficient to be in the
embarrassment degree and difficulty in which is a prominent
need.

The need is the reason for permitting treating with the
forbidden, and the increase on keeping survived, but it is not
limited to the amount of necessity. The guardian is permitted
to invest the money on the rich-people, and permitted
preventing manipulation, and fulfillment selling, and
permitted surplus usury, such as uncovered and permitted to
take the value of fabrication in selling the fabricated gold for
the need.

AR



