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Summary

This article explores the issue of normative conflict in the context of
multilateral agreements administered and implemented by the WTO,
GATT, and TRIPS. Any discussion of the normative dispute between treaty
provisions must necessarily make a critical distinction between the apparent
conflict on the one hand and the real conflict on the other. The apparent
conflict here is that, at first sight, there appears to be a contradiction in one
or more of the contents of the above conventions, and this type of conflict
can be resolved through adaptability by means of interpretative means. But
it is the real conflict that represents a disparity in which conflicting rules
cannot be reconciled, and therefore can only be interpreted or resolved
through means of dispute settlement. However, the real dispute within the
WTO is unanswered, as some views go to the impossibility of conflict
within the WTO as a legal issue in the implementation of the multilateral
conventions, since the normative and institutional environment of the WTO
the provisions of the conventions overlap to the real conflict situations.

However, this environment may not allow, and may reject, the
adoption of a judicial approach to resolving the dispute within the WTO
because it is incompatible with the WTO's teleological nature as a single
undertaking of rights and obligations. Based on this, the dispute within the
WTO may not be real at all; it is often seen as a mere apparent conflict; it
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will sometimes be avoided. This study will analyze this ambiguity and lead
to a clear vision of the WTO approach to the interpretation of the relevant

treaties.

The role of the interpretative approach in resolving the dispute
between the provisions of the agreements within the framework of the
World Trade Organization: An analytical study.

key words: Interpretive approach, international agreements, the World

Trade Organization
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Wwy Davey «“The Quest for Consistency: Principles Governers the
Interrelation of the WTO Agreements” in S Griller (ed) «at the

Crossroads:
(Springer 2007) p 105.

The World Trading System and the Doha Round
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(V' PJ Kuijper, "WTO Institutional Aspects’ in D Bethlehem et al

(eds), Oxford Handbook of International Trade Law (Oxford

University Press 2009) 91. See also G Marceau and J Trachtman,
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Phytosanitary Measures Agreement, and the General Agreement
on Tariffs and Trade, A Map of the World Trade Organization
Law of Domestic Regulation of Goods' (2002) 36(5) JWT 813.
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Trade Organization «Law «Practice «and Policy (Oxford
University Press 2006) 7.
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(12 WJ Davey, op.cit, p 106.
@3 3 Pauwelyn «Conflict of Norms in Public International Law:

How WTO WTO Law to Other Rules of International Law
(Cambridge University Press 2003) 24.

14 3 pauwelyn, op.cit, p 2V.
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19 See Article 3 /4 of GATT ‘The products of the territory of any

contracting party imported into the territory of any other

contracting party shall be accorded treatment no less favourable

than that accorded to like products of national origin in respect

of all laws, regulations and requirements affecting their internal

sale, offering for sale, purchase, transportation, distribution or

use. The provisions of this paragraph shall not prevent the

application of differential internal transportation charges which

are based exclusively on the economic operation of the means of
transport and not on the nationality of the product’.
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‘In the event of a conflict between a provision of this Agreement
and a provision of any of the Multilateral Trade Agreements, the
provision of this Agreement shall prevail to the extent of the

conflict’. Il e ~lia oyl (aill
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"In the event of conflict between a provision of the General
Agreement on Tariffs and Trade 1994 and a provision of another
agreement in Annex 1A to the Agreement Establishing the
World Trade Organization (referred to in the agreements in

Annex 1A as the "WTO Agreement”), the provision of the other
agreement shall prevail to the extent of the conflict.’
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'rules and procedures of this Understanding shall apply subject to

such special or additional rules and procedures on dispute
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@) G Marceau and J Trachtman, "The Technical Barriers to Trade
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Agreement, and the General Agreement on Tariffs and Trade, A
Map of the World Trade Organization Law of Domestic
Regulation of Goods', London, 2002 JWT 36, p 81.
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349 G Marceau, "Conflicts of Norms and Conflicts of Jurisdictions:
The Relationship between the WTO Agreement and MEAS and
other Treaties' (2001) 35(6) JWT, p 190. See also Vienna
Convention on the Law of Treaties, opened for signature at
Vienna, 23 May 1969, 1155 UNTS 331; 8 ILM 679; and R
Gardiner, Treaty Interpretation (Oxford University Press: 2008),
p 293.
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®7'CJ Borgen "Confolving Treaty Conflicts" 37 GWashIntILRev,
2005, p 575.
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Ibid.

“0 Wilfred Jenks "Conflict of Law-Making Treaties" (1944) 30
BYIL 42.

“) G Marceau, op.cit, p 19%.

Alse ol gy g¥) ALam) ) e LU gyl Gl cay ) Ay el 02 a ()

Lcganall o Joall 25 &b Cogalg 149 ale 3iag 3 ¢y al) sl

DU LSl Jgo (e apdall Ciy da el S A adaie sy ol A g ysY)

Gb e sl G Welsans Gi5iiy a9 8 g ((OMA) iyl s dase e

syl A i) od gy A aldll A Sl 5oy oo 28 5 A il Baa aie @IS,

5 sl eia soal y i Lalie glall lg) ae Lagls o 4! 5 S5 4dl)

el Aalledl Hlall Aehie (o lgape 5 (S aa il 1490 Ly jedide
i bl e diate <0 Lzl i Juadill (10

https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds27_e.htm

YOANYY il f)ls
“3) 1bid.

) Ll e st IS sl i) (9
http://www.worldtradelaw.net/reports/wtopanels/indonesia-
autos(panel).pdf.download Y+ YA/YY /¥ méawill f)ls
“S) WTO, Indonesia — Certain Measures Affecting the Automobile

Industry, Dispute Settlement- DS54, 3 October 1996, at:
https://www.wto.org/english/tratop e/dispu e/cases e/ds54 e.ht

MY ONANY)Y miaill f)ls

t W) B e (ke IS )l ) ()
http://www.worldtradelaw.net/reports/wtopanelsfull/indonesia-
autos(panel)(full).Y « YA/VY /¥ méail) &)l
DB Mercurio and M Tyagi "Interpretation Treaty in WTO
Dispute Settlement: The Outstanding Question of the Legality of

Y Y Yo slS (V1) does oY) sl ;!; b p Al 5 &3 S sl A

https://www.iasj.net/iasj/journal/132/issues


https://www.iasj.net/iasj/journal/132/issues
https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds27_e.htm
http://www.worldtradelaw.net/reports/wtopanels/indonesia-autos(panel).pdf.download
http://www.worldtradelaw.net/reports/wtopanels/indonesia-autos(panel).pdf.download
https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds54_e.htm
https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds54_e.htm
http://www.worldtradelaw.net/reports/wtopanelsfull/indonesia-autos(panel)(full)
http://www.worldtradelaw.net/reports/wtopanelsfull/indonesia-autos(panel)(full)

BN Pty 133 o 3 o) gl s 3. oo | e

Local Working Requirements” (2010) 19 (2) Minnesota Journal
of International Law 289.
“5) |bid.
“9) E Vranes, op.cit, p 369.
1 el il aladl) o wsity (58 aldl) el aia) oo uld) ae d3d 2 eas )
YE gacY v oY ¢ yeas —Buaal) daalal)
b LY A Ve Jigr Liuae (3190 1Y 8 ady 5 Sia 2 il GeidiS ©Y)
Al ) ) i (e s IS S5 eyl S Al Lasiyy Ll
Cilyde aty ool oy die ) ALYl bl cilaalall 8 0Vl A ac
O—e a3al (1 40F Gl aladll giia Gils 8 & 5L5) 4li€ Lgaal Eladyly ol
kil Juaal)
Elihu Lauterpacht, "Jenks, Clarence Wilfred (1909-1973)", Oxford
Dictionary of National Biography, (2004, Oxford University

Press, at:
http://www.oxforddnb.com/view/10.1093/ref:0dnb/97801986141
28.001.0001/0dnb-9780198614128-e-37599 il f)l
YOVANY)Y

©2) Clarence  Wilfred Jenks "Conflict of Law-Making Treaties"
(1953) 30 BYIL 426.
(V) eall dlall Jsa W il @l des ose (gD dll o cBaasn Mg e ol 1)
AYA Ga Y ovd =508 ¢ Y danlall— 4818 )

G49 'L Bartels, "Treaty Conflicts in WTO Law - A Comment on
William J Davey's Paper "The Quest for Consistency",
University of Mary Queen 1971, P 452.

g5 (e A1 al) Slgeaal) 1 Jgall osilal g5a ¢ Joall ol daal o sl ()

\W)A /| CN.A4 | L.682 ¢ Joall (sild il i ¢ Joall ooilall mawiig
Y Il e b duaddl) gl LYo gyl (Yoot ol [ e

http://legal.un.org/ilc/documentation/english/a_cn4_1682.pdf syl— 5

YOANYY il
®8) 1hid.

Y Y Yo slS (V1) does oY) sl ;!; b p Al 5 &3 S sl A

https://www.iasj.net/iasj/journal/132/issues


https://www.iasj.net/iasj/journal/132/issues
http://www.oxforddnb.com/view/10.1093/ref:odnb/9780198614128.001.0001/odnb-9780198614128-e-37599
http://www.oxforddnb.com/view/10.1093/ref:odnb/9780198614128.001.0001/odnb-9780198614128-e-37599
http://legal.un.org/ilc/documentation/english/a_cn4_l682.pdf

®7) L Bartels, op.cit, p 453.

®8) W Weiss «"Security and Quedictability under WTO Law" (2003)
2 (2) WTR, p 205.

9 J Pauwelyn, op.cit, p Y4.

©0) 1bid, p 30.

5idl) Cagall Ga OgilE () V) v el — saanall LN (gl oyt ()

P Tl e 2l 1,1

http://trade.ec.europa.eu/wtodispute/show.cfm?id=155&code=1 zyl— 3
YOANY maal

©2) Marceau, criticizing the broad definition of conflict adopted by
the Panel in EC -- Bananas 111, 2001, p 512.

®) M  Milanovic, "Norm Conflict in International Law: Whither
Human Rights?" (2009) 20(1) DukeJInti&CompL, p 73.

64 E Vranes, op.cit, p 369.

©5) M Milanovic, op.cit, p 74.

©9 Ibid.

L e A allall 5laill dadiie 8 cileluall dig s &gl o ¥, Y a2l s )

st 8 Lalal oaie Blel) )Ll dadaie 8 clejliall digad pllas aad 1

Jany 4 elcac ¥l @lya g ocaly LY aaaiall (glaall aldaill 5 uall & l<aly opaY]
VA gadedl) GBEY) Cagar slacY) cldiilly Goin e Lalaall e

clSa) o Aueat s aall (glaall Jgal) ol 8 el Augad ¢ puly Gagal) )

Yo d oo Y o all oY1 o dadd) el gl g Al mi@) ag lall 3 ey Lsals A las

A La
©9) |_ Bartels, op.cit, p 45A.
el Eladl g lahal dlall 5 Sl i pallal) 5Ll A aliie ¢l 4pidsl )
N a Yoo clade ymd¥l (bl Juall plde das

Yo U sé.au\ )J.o.a.A]\ MR (z:\.é\).al dana ()

N Ga el Sradl (anyll de e sl ae (1)

Y Y Yo slS (V1) does oY) sl ;!; b p Al 5 &3 S sl A

https://www.iasj.net/iasj/journal/132/issues


https://www.iasj.net/iasj/journal/132/issues
http://trade.ec.europa.eu/wtodispute/show.cfm?id=155&code=1

BN Pty 133 o 3 o) gl s 3. oo | ¥

Lasn o A pallal) 5yl A aliia HLL) 8 Lol dugud el 5 aai dlg e ()
ONAY uasY~~~ ‘)3\);“ ceﬁﬂ\jﬂ\jz\sw

NV a sé.ah.d\ )JAAA]\ cu\)Ac ‘..;0.6.5 ).a\; (v¢)
)M Lennard, "Navigating by the Stars: Interpreting the WTO
Agreements' 5(1) JIEL, 2002, p 61.
%) 1bid, p 62.
(") |_ Bartels, op.cit, p 458.
(") A Lindroos and M Mehling, "Dispelling the Chimera of "Self-
Contained Regimes" International Law and the WTO' 16(5) EJIL
, 2005, p 86.
(%) E \/ranes, op.cit, p 369.
®0) 3 Pauwelyn, op.cit, p 29.
19— L £ s oy die Al Lgyg Jlael e Jsadl gl al sl 5w )
Bl YV (oo U Ol all A iall SULAN (gr all QLS ¢(1477) V41T 5
A
®2) 3 Pauwelyn, op.cit, p 28.
NAY La 4&.1\.4.45\ _)A.«.a.d\ c‘)\S:\SJU u;')“ ()
AYY o @bl raal csuall plue @)

XYY a el Sl (bl Jiga iiass dlse clle )
®) F Smith and L Woods, "A Distinction without a Difference:
Exploring the Boundary between Goods and Services in the
World Trade Organization and The European Union', 12(1)
ColumJEurL, 2005, p 1.
®7) 3 Pauwelyn, op.cit, p 34.
®8) |bid, p 34-35.
®9 Ibid.
NN G el Sradl (anyll de e sl ae ()
OF Ga oGl Hrmal caeadl ae llall ae (")

©2) L Bartels, op.cit, p 458.

Y Y Yo slS (V1) does oY) sl ;!; b p Al 5 &3 S sl A

https://www.iasj.net/iasj/journal/132/issues


https://www.iasj.net/iasj/journal/132/issues

A padl yalall Yyl

Ol AN e deap dddlall Hlaall A alaie 8 Gaas N LSDU Loyl
Yoo A &l (i€ 3555 ¢ IV Ayl daskall

(LSl Gladd 5 bl allall 3l ciallall sl & aliia ¢l 4 nidl
Yoo ke 5mal) bl Jlall Gldie denss

Db (b cleliall dusan lelya) 5 Sl ASlall Boda A& ¢ (goh2
A Sl AL e Al gl Boas Sl 8 Al ae dsallal) B)lal) A alate
YooY Aol VT e Y coliae (dna ) daalal)

P e bl Sl Bsda dqlead ddoall L) gk ¢(goan adladll ae Dl
Gyad) A lagil) s (Lgile Aol ) L BTy Gyl A8l ey a8 Ay
.5yaal)

Gk 8 Laysn 5 sl Lgallan : dallel) ylall dahaia ((hise agd nla
YooY yeae o paill saaal) daalall o duallall gyl calala)

O Bl ALl Clsall &8l tsalaeg puad ¢ piall Jallaie gl plas
el Joal g Lasl Jain Al Aaahys (uyil) 48Ul ) A Sall A Sl (353
999 Ayl ddagll la gAY Glehy alaa¥) e

Al A€o s aaal) (glaall g W al bl 8 el Dugad ¢ yaly sl
Y oaaall YT adadll (A gl g Al @) aglall 5 died Asals dlae ol S
N R

sl il Jds 8 el ) ag g bl ceanl aie HTie syl e
= Sl failly — il A el il 3 Spa o gY) Aaalall (dlia Ay
YoVt ¢ pas

Gs-£s)sl e Aallal) 5Ll A abiie il i 5 lall apeall s e Ul 2 e
YooY eae cdumalall lall cdagall cia g il

(\

(\‘

Y Y Yo slS (V1) does oY) sl ;!; b p Al 5 &3 S sl A

https://www.iasj.net/iasj/journal/132/issues


https://www.iasj.net/iasj/journal/132/issues

BN Pty 133 o 3 o) gl s 3. oo A%

Lallal) 5yl sall & alaia oLl A alall A 8laV) ¢ 5 gl (reay Il a e clldl e (Vs
Yoe 8 e —aggilal) (i€l Aol Blaill duan Ly

(I eyall slall Jsn 1 sl Al degge ¢(sdidll Jagus Baaga dye alle (V)
Yoo =00 Y1 dandall- dalal) s

by s dallal) slanll daliie 8 & Joall LAY Ja Jilass csaiall gt (VY
Yoo (Olae—

Neve (as sSA.JA;J\ Laalaldl J\A c:gbﬂ\ bhﬂ\ QL&JL\A ZE}-*C’
Dl gl e aleall oty (oY) —aldl) Galaia) da wlll 2 e 238 2 ana() €
NV pan —BJ:vJ.;J\ Laalall
Xove el gl 5 a5 delbll
A ¥ yakal! L3l

1) A Lindroos and M Mehling, "Dispelling the Chimera of "Self-
Contained Regimes" International Law and the WTQO' 16(5) EJIL ,
2005, p 86.

2) B Mercurio and M Tyagi «<"Interpretation Treaty in WTO Dispute
Settlement: The Outstanding Question of the Legality of Local Working
Requirements™ (2010) 19 (2) Minnesota Journal of International Law
289.

3) CJBorgen «"Confolving Treaty Conflicts" 37 GWashIntILRev, 2005.

4) Clarence Wilfred Jenks <"Conflict of Law-Making Treaties" (1953) 30
BYIL 426.

5) E Vranes «"The Definition of* Normative Conflict "in International Law
and Legal Theory '(2006) 17 (2) EJIL 395.

6) Elihu Lauterpacht, "Jenks, Clarence Wilfred (1909-1973)", Oxford
Dictionary of National Biography, (2004, Oxford University Press, at:

http://www.oxforddnb.com/view/10.1093/ref:0dnb/9780198614128.001
.0001/0dnb-9780198614128-e-37599 Y + YA/ /¥ miaill 7 )8

Y Y Yo slS (V1) does oY) sl ;!; b p Al 5 &3 S sl A

https://www.iasj.net/iasj/journal/132/issues


https://www.iasj.net/iasj/journal/132/issues
http://www.oxforddnb.com/view/10.1093/ref:odnb/9780198614128.001.0001/odnb-9780198614128-e-37599
http://www.oxforddnb.com/view/10.1093/ref:odnb/9780198614128.001.0001/odnb-9780198614128-e-37599

7) F Smith and L Woods, "A Distinction without a Difference: Exploring
the Boundary between Goods and Services in the World Trade
Organization and The European Union', 12(1) ColumJEurL, 2005.

8) G Marceau and J Trachtman, "The Technical Barriers to Trade
Agreement, the Sanitary and Phytosanitary Measures Agreement, and
the General Agreement on Tariffs and Trade, A Map of the World
Trade Organization Law of Domestic Regulation of Goods', London,
2002 JWT 36.

9) G Marceau, "Conflicts of Norms and Conflicts of Jurisdictions: The
Relationship between the WTO Agreement and MEAS and other
Treaties' (2001) 35(6) JWT, p 190. See also Vienna Convention on the
Law of Treaties, opened for signature at Vienna, 23 May 1969, 1155
UNTS 331; 8 ILM 679; and R Gardiner, Treaty Interpretation (Oxford
University Press: 2008), p 293.

10) J Pauwelyn «Conflict of Norms in Public International Law: How WTO
WTO Law to Other Rules of International Law (Cambridge University
Press 2003).

11) L Bartels, "Treaty Conflicts in WTO Law - A Comment on William J
Davey's Paper "The Quest for Consistency", University of Mary Queen
1971, P 452.

12)M Lennard, "Navigating by the Stars: Interpreting the WTO
Agreements’ 5(1) JIEL, 2002.

13) M Matsushita <T Schoenbaum and P Mavroidis <The World Trade
Organization <Law <Practice <and Policy (Oxford University Press
2006).

14) PJ Kuijper, "WTO Institutional Aspects' in D Bethlehem et al (eds),
Oxford Handbook of International Trade Law (Oxford University Press
2009) 91. See also G Marceau and J Trachtman, "The Technical
Barriers to Trade Agreement, the Sanitary and Phytosanitary Measures
Agreement, and the General Agreement on Tariffs and Trade, A Map of
the World Trade Organization Law of Domestic Regulation of Goods'
(2002) 36(5) JWT 813.

15) Wilfred Jenks «"Conflict of Law-Making Treaties™ (1999) 30 BYIL 42.

16) WJ Davey «“The Quest for Consistency: Principles Governers the
Interrelation of the WTO Agreements" in S Griller (ed) <t the
Crossroads: The World Trading System and the Doha Round (Springer
2007).

Y Y Yo slS (V1) does oY) sl ;!; b p Al 5 &3 S sl A

https://www.iasj.net/iasj/journal/132/issues


https://www.iasj.net/iasj/journal/132/issues

